9.4.2
Confidentiality agreement when negotiating to sell a business

Agreement of confidentiality

Entered into by and between:

MACROBUTTON NoMacro ( [insert seller's name] 

(the “Seller")

MACROBUTTON NoMacro _________________________
MACROBUTTON NoMacro _________________________
MACROBUTTON NoMacro _________________________ 

(Address)

and

MACROBUTTON NoMacro ( [insert purchaser's name]
(“the Purchaser”)

MACROBUTTON NoMacro _________________________
MACROBUTTON NoMacro _________________________
MACROBUTTON NoMacro _________________________ 

(Address)

1. 
This agreement comes into effect on the date when the Seller signs this agreement.

2. 
The Seller and the Purchaser are presently in negotiations whereby the Purchaser wishes to purchase the business of the Seller, situated at MACROBUTTON NoMacro ( [insert insert address]. 

3. 
The Purchaser acknowledges:

3.1 
that during negotiations, it shall become privy to, have access to and/or acquire information of the business of the Seller, which includes but is not limited to the intellectual property, the know-how, procedures, business system, written material, logo, trade secrets and confidential information (hereinafter referred to as “the confidential information”);

3.2 
and undertakes to keep secret and confidential any and all the confidential information which it may acquire or comes to its knowledge, either directly or indirectly, howsoever arising, during the negotiation period or any time thereafter. The provisions of this confidentiality clause shall still apply in the event that the Seller and the Purchaser do not finalise any agreement as a result of their negotiations;

3.3 
and undertakes not to exhibit or reproduce any of the confidential information to any person, corporation or any other legal entity, directly or indirectly;

3.4 
and undertakes to return forthwith any material or confidential information in its possession to the Seller, should it be requested to do so;

3.5 
that this agreement is necessary to protect the rights of the Seller.

4. 
In the event that any dispute arises in terms of this agreement or any dispute between the parties, then they agree that the High Court of South Africa (Witwatersrand Local Division) MACROBUTTON NoMacro ( [insert whichever is applicable] shall have jurisdiction to determine such dispute. The domicilium address for purposes of this clause shall be reflected on page 1 of this agreement.

5. 
This agreement constitutes the entire agreement between the parties and no variation shall be of any legal force or effect unless reduced to writing and signed by and on behalf of the parties.

Signed at ________________ on this _________ day of ______________ 200___.

As witnesses:

1. ____________________

2. ____________________


______________________________







For and on behalf of the seller







being duly authorised hereto

Signed at ________________ on this _________ day of ______________ 200___.

As witnesses:

1.
____________________

2.
____________________

__________________________







For and on behalf of the purchaser







being duly authorised hereto

(This sample Confidentiality agreement was supplied by D’Amico Incorporated Attorneys, Johannesburg.)
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