4.6.2
Distribution agreement

Distribution agreement

entered into between

MACROBUTTON NoMacro ( [insert company name]
(the Supplier)

MACROBUTTON NoMacro ______________________
MACROBUTTON NoMacro ______________________
MACROBUTTON NoMacro ______________________
(address)

and

MACROBUTTON NoMacro ( [insert company name]
(the Distributor)

MACROBUTTON NoMacro ______________________
MACROBUTTON NoMacro ______________________
MACROBUTTON NoMacro ______________________
(address)

1.
Preamble

Whereas the Supplier manufactures the products;


And whereas the Supplier hereby gives to the Distributor the exclusive rights to market and sell the products within the territory for a period of two years;


and whereas the parties wish to record their agreement in writing.

2.
Definitions

In this agreement, words purporting any one gender shall include the other and words in the singular shall include the plural and vice versa and, unless the context clearly indicates otherwise, the following expressions shall have the corresponding meaning:

2.1
"Effective date” shall mean MACROBUTTON NoMacro ( [insert effective date], notwithstanding signature hereof by the parties;

2.2
"Parties” shall mean the Supplier and the Distributor collectively;

2.3
“Products” shall mean the products manufactured by the Supplier, the full description of the products as at the effective date are reflected in Annexure A attached hereto, and which annexure is subject to amendment from time to time, at the sole discretion of the Supplier;

2.4
"Territory" shall mean MACROBUTTON NoMacro ( [insert definition];

2.5
“The supplier” shall mean MACROBUTTON NoMacro ( [insert definition];

2.6
“The distributor” shall mean MACROBUTTON NoMacro ( [insert definition].

Now therefore it is agreed as follows:

3.
Recordal

3.1
From the effective date, the Supplier hereby gives to the Distributor the exclusive rights to market and sell the products within the territory, for a period of two years, subject to the provisions of clause 3.2.

3.2
The Distributor undertakes to purchase products from the Supplier in an amount of not less than RMACROBUTTON NoMacro ( [insert amount], VAT exclusive for a period of every three months, commencing from the effective date.

3.3
The Supplier shall, at its sole discretion, waive the performance as reflected at clause 3.2 for one period of three months over the two-year period.

3.4
The Distributor undertakes to market and sell the products within the territory only, and not any other territory.

4.
Products

4.1
Pricing

4.1.1
The prices for the products charged by the Supplier to the Distributor are reflected in annexure A.

4.1.2
The price structure shall always be determined in South African Rands.

4.1.3
In the event that the price structure changes, then the Supplier undertakes to give to the Distributor 30 (thirty) days' written notice of such change.

4.2
Ordering procedure/Payment

The Distributor undertakes and acknowledges that:

4.2.1
It must order the products from the Supplier in writing;

4.2.2
The risk and benefit to the products shall pass to the Distributor once such products leave the premises of the Supplier;

4.2.3
The Distributor shall be liable for all costs in transporting the products to its own premises, which include, but are not limited to, transport costs, insurance, freight and duty from the Supplier’s warehouse;

4.2.4
The Distributor shall be entitled to 50 (fifty) free sample packets of products for each order placed, provided that such order is less than MACROBUTTON NoMacro ( [insert number] per three-month period;

4.2.5
The products shall be fully paid for by the Distributor before such products are dispatched from the Supplier’s warehouse. Payment is to be made by electronic transfer to the Supplier’s bank as nominated by the Supplier from time to time.

4.3
Delivery 

4.3.1
The Supplier undertakes to despatch the products to the Distributor within MACROBUTTON NoMacro ( [insert number of days] working days of payment having been received in terms of an order, to the Supplier’s warehouse being in MACROBUTTON NoMacro ( [insert location], the Republic of South Africa.

4.3.2
All products delivered to the Distributor shall have an expiry date exceeding at least one year from date of despatching of such products to the Distributor.

4.4
Storage

The Distributor acknowledges that it is imperative that the products are stored correctly and in compliance with storage instructions as provided by the Supplier from time to time.

4.5
Pricing structure

The Distributor shall be entitled to sell the products at prices at its sole discretion. 
4.6
Non-tampering of products

The Distributor undertakes to sell the products in the same condition as it receives them, and shall not alter, remove, or in any way tamper with the products, except that the Distributor shall have the right to attach to the products a label, in a form acceptable to the Supplier, bearing the Distributor’s name and address and indicating that the Distributor is the distributor of the products.

4.7
Non-liability

4.7.1
The Supplier does not take any responsibility concerning any alleged defective products in any manner whatsoever.

4.7.2
The Distributor undertakes to obtain its own insurance to protect itself against any liability from a consumer.

4.8
Marketing material

4.8.1
The Supplier undertakes to furnish to the Distributor marketing material which the Supplier has, from time to time, in its possession.

4.8.2
The costs of providing the marketing material to the Distributor shall be borne by the Supplier.

4.9
Undertakings


The Distributor undertakes:

4.9.1
Not to incur any liability on behalf of the Supplier, or in any way pledge or purport to pledge the Supplier’s credit or make any contract binding on the Supplier, without the Supplier first approving the terms thereof in writing;

4.9.2
Immediately to bring to the attention of the Supplier, any improper or wrongful use in the territory of any matters pertaining to the products which come to its notice, and shall assist and at the Supplier’s cost of and in consultation with the Supplier, at its sole discretion, take such steps as may be appropriate to defend the lawful rights and interests of the Supplier and the products;

4.9.3
Not to make any promises, representation, warranties or guarantees with reference to distribution of the products, except such as are consistent with those made by the Supplier;

4.9.4
Not sell similar products for any other entity, which may be similar to any of the Supplier’s products, and which may create a conflict of interest between the Supplier and the other entity.

4.10
Packaging 


The Supplier shall endeavour to manufacture and package the products in accordance with the laws in force in the territory or any part thereof, as notified by the Distributor to the Supplier in respect of any legal requirements of the territory, or any part thereof, at no extra charge to the Distributor.

5.
Termination

5.1
Once this agreement is terminated, due to the passing of time or as a result of the non-performance of the Distributor, the Distributor undertakes to dispose immediately of any products that it may have in its possession and any rights granted to it, in terms of this agreement, shall forthwith be terminated.

5.2
Any information that The Distributor may have pertaining to the Supplier’s business arising from this agreement and the provisions of clause 6, shall be returned forthwith to the Supplier, the costs thereof shall be borne by the Distributor.

6.
Confidentiality

6.1
The Distributor acknowledges that as a result of this agreement, it may have access to information of the Supplier, which includes but is not limited to: records, documents, marketing material, material prepared, developed or created and/or know-how.

6.2
The Distributor accepts that it is reasonable for the Supplier to protect its rights in respect of its information.

6.3
The Distributor undertakes to keep confidential all such information which may come to its knowledge, either directly or indirectly, during the subsistence of this agreement and any time after the termination of such agreement.

6.4
The Distributor undertakes not to use any of the information to its benefit, directly or indirectly.

7.
Governing law
7.1
The parties record that the construction, validity and performance of this agreement shall be governed by the laws of the Republic of South Africa.

7.2
The parties furthermore agree that the jurisdiction of the High Court of South Africa (Witwatersrand Local Division) MACROBUTTON NoMacro ( [insert whichever is applicable] shall be the competent court in the event that any legal action is instituted in this matter.

7.3
Should the Supplier institute legal action against the Distributor, then the Distributor undertakes to pay the legal costs on the scale as between attorney and own client.

8.
General

8.1
The parties agree that their chosen domicilium address and fax number, for purposes of notification and communication, shall be that which is reflected on page 1 hereof.

8.2
The parties shall be entitled to change their domicilium address by giving to the other party 14 (fourteen) days’ written notice of such change of address.

8.3
The Distributor shall not be entitled to cede or assign its rights to any third party in terms of this agreement, although the Supplier may do so.

8.4
This agreement constitutes the entire agreement between the parties. No variation, amendment or cancellation of the provisions hereof shall be of any force or effect, unless reduced to writing and signed by the parties.

8.5
A certificate by a director or manager of the Supplier as to the existence and the amount of the Distributor’s indebtedness to it, as to the fact that such amount is due and payable and the amount of interest accrued thereon, shall be prima facie proof of the contents and correctness thereof.

8.6
Neither party to this agreement shall be regarded as having waived, or be precluded from exercising any rights hereunder, by reason merely that such party has shown an indulgence to the other party, or fails to exercise or delays in exercising any rights in terms of this agreement.

Dated at ______________ this the ____ day of _______________ 20_____.

As witnesses

1. ______________________

2. ______________________
________________________



for and on behalf of



MACROBUTTON NoMacro ( [insert distributor name]


who warrants that he is 



duly authorised hereto


Dated at ________________this the ______day of __________ 20______.

As witnesses

1.
______________________

2.
______________________
__________________________



for and on behalf of



MACROBUTTON NoMacro ( [insert supplier name]


who warrants that he is 



duly authorised hereto

1.
_______________________
_________________________

 
for and on behalf of
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(This sample Distribution agreement was supplied by D’Amico Incorporated Attorneys, Johannesburg.)
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